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An important decision, on a point 


upon which we believe there is no 


other reported case, has been rendered 
in the United States Cirenit Court for 
the Southern District of Ohio, in the 
case Of Duwell v. Bohmer, reported in 


10 Ch. L. N. 356, by Swing, J., in 
which he held that the Federal Court 
has jurisdiction of a suit in equity to 
restrain the infringement of a _ trade- 
mark registered in accordance with 
the Act of Congress, notwithstanding 
both parties to the suit are residents 
of the same state. 

Tue United States Bankrupt Act is 


no more. For some time before its 
decease it had noticeably been weaken- 
ing in the eyes of the people, but it 
was still hoped, by its impecunious 
friends, that it would survive toa good 
old age. Even as late as tie last ses- 
sion of Congress a consultation of 
doctors (of the law) was held to see it 
by sume means its existence might be 


It the 
conclusion that an operation of some 


prolonged. Wits unanimous 
kind was necessary, but opinion varied 
somewhat as to its character. After a 


prolonged discussion the 
33 
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agreed that decapitation was necessary. 
The operation was eminently success- 
ful. The patient’ died. It passed 
quietly away from the scene of its 
early struggles on the thirty-first ulti- 
mo, and went down to its grave “ un- 
wept, unhonored and unsung.” 


In the July number of the JournaL 
we called attention to several recent 
cases where persons charged with the 
commission of crime in one state, or 
being wanted as witnesses there, were 
taken from another state without legal 
authority. To prevent this the Legis- 
latnre of Pennsylvania, at its last ses- 
sion, passed a law which requires the 
officer holding a requisition to go be- 
fore a judge of a court of record, 
where the prisoner must be identified 
as the one called for by the papers. 
The papers must also be submitted to 
the district attorney before the order 
for the prisoner's delivery is issued. 
Some complaint has been made by the 
police of the adjoining states of these 
regulations, but so far from their being 
improper, we do not think them com- 


prehensive enough. They only reach 


majority {the case where regular requisition pa- 
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pers have been furnished the officer, 
and compel him to conform to certain 
legal proceedings from that point. 
But what shall be said of the 
when a person charged with no crime, 


case 


but wanted simply as a witness in an- 
other state, is captured by an officer, 
and brought into the state 
wanted without any authority what- 
ever. The only redress that the prison- 


where 


er who has thus been wrongfully taken 
has is a civil suit for damages. The 
legislation designed to prevent the un- 
authorized action of police authorities 
should be made more stringent, and 
should be then carefully and thorough 
ly enforced. 

Tue Bankrupt law which has now 
ceased to exist has: been a most ex- 
pensive luxury to the creditor, eating 
up rapidly the assets of the debtor to 
his exclusion. 
and in some cases, was made very ef- 
fectually not to answer the purpose 
It is sufe to 
say that it was not the best, and it is 
Yet there 


certainly should be some general law 


It was cumbersome, 


for which it was enacted. 
well that it was repealed. 


upon this subject, and that a much 
better one than the last. 


one will not be badly felt immediately, 


The want of 


as, probably, most of those who would 
have taken advantage of the act had it 
remamed in did so it 
went out of effect. But the publie will 


force, before 
not long retain a vivid recollection of 
the general workings of the old law and 
In the 


for our 


will soon demand a new one 
it 
legislators to give the 
attention, so that any new law they 
enact may be entirely free from the 


meantime would be well 


subject their 


objectionable features of the old. 
Ir is a grave question whether the 
witnesses 


practice of imprisoning 
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could not be abolished. We con- 
fess that the subject. is infested with 
serious uncertainties. It is no un- 
common occurence to imprison one, 
whose only evime is that he has been 
the innocent spectator of the commis- 
sion of some crime, for weeks or even 
months; and in one case we have in 
mind, a witness was incarcerated for 
two years. Not only is this harsh, and 
injurious to the private interests of 
individuals, but the publicalso suffers. 
Says a recent number of the Albany 
Law Journal: “We wonder if it 
ever occurred to the police, and other 
officials, engaged in the business of 
preventing or punishing crime, that 
the practice of imprisoning witnesses 
has anything to do with the difficulty 
experienced in finding out the circum- 
stances surrounding the commission 


of offences. Itisa common caution 


given to strangers in New York, ‘If 


you see any crime committed, don't 
say anything about it, or you will be 
called on as a witness, and put to trou- 
ble and expense.’ We are confident 
that if the practice of detaining wit- 
nesses who are unable to find security 
for their appearance, were done away 
with, the difficulty now experienced in 
detecting and convicting those who 
commit the more dangerous kind of 
crimes would. in a large degree, be 
done away with.” As to the injustice 
worked upon the individual, it might 
be said that this is but part of the 
debt that he owes to society, that he 
must give up part of his private rights 
for the public good; but if instead of 
leading to the more speedy detection 
and certain punishment of the offender, 
its influence is to fill the spectator with 
alarm jest he should be imprisoned as 
a witness, and thus lead him to con- 
ceal the fact of his knowledge, it is 
calculated to cover up the crime, and 
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throw itinto greater obscurity, and is 
not therefore for the publie good. 
This, it seems to us, is its general in- 
fluence. 


An American Bar Association was 
formed at Saratoga, on the 22nd of 
August, with James O. Broadhead of 
St. Louis as President. A Vice-Presi- 


dent from each state,and other officers, | 


a list of which we print elsewhere, 
were elected. 


vance the science of jurispradence, | 


promote the administration of justice 
and the uniformity of 
throughout the union; uphold the 
honor of the profession of law, and 
encourage cordial intercourse among 
the members of the American bar. 
large number of county and state Bar 
Associations, having substantially the 
same objects, have been formed dur- 
ing the last few years, and we 
pleased to record another step in ad- 
vance. This organization has among 
its other objects, one that seems to 
belong almost exclusively to it, 7. e. to 


legislation 
rn 


are 


The object is to ad- 


A| 
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promote the uniformity of legislation 
throughout the Union. There is no 
good reason for the very wide diversi- 
ty in the general.laws of some of the 
states. Difference of locality may ne- 
cessitate the amplification of laws con- 
cerning caqmmerce, agriculture, min- 
ing, etc., as the case may be; or some 
peculiarity of society, may require 
severer punishment for certain crimes 
that are prevalent in that state, but 
why states, all having the same general 
form of government, bound together 
in an inseparable union, by the ties of 
blood, of friendship, and of interest, 
social and financial, should have stat- 
decisions founded upon 
them, decisions interpreting the 
icommon law according to the spirit of 
| those statues, widely different, or en- 
tirely antagonistic, would be very hard 
to determine. Little, if anything, has 
been done in the past to keep or to re- 
duce legislation to a genera: uniformity 
in the several states. The American 
Bar can, we think, do 
much in this direction. 


utes, and 


or 





Association 








U, S. CIRCUIT COURT. 


Hon. WM. MCKENNAN, Circuit Court Judge.—Hon. Joun T. Nixon, 
District Court Judge. 


FRAUDULENT CONVEYANCE. 


Spaulding, Assignee, v. McGovern, 
Ford, et al. 
{Filed Aug. 21, 1878.] 


A voluntary settlement by one who is indebt- 


Bul to set aside a conveyance by a 
bankrupt to his wife, alleged to be in 
‘fraud of creditors. 

By Nixon, District J.: The proofs 
‘sustain the allegations of the bill so 


| far as the real estate is concerned. It 


ed, is fraudulent and void, if the debts and | is conceded that the transfer was 


contingent liabilities existing at the timeof 
the conveyance, are paid by eontracting 
other obligations, which afterward result in 
insolvency. 


| purely voluntary. There is no pre- 


tence that the conveyance was found- 
‘ed upon any valuable consideration, 
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nor is there any doubt but that he was 
largely in debt at the time the transfer 
took place. He wasa wholesale and 
vetail dealer in provisions, purchasing 
goods mainly upon a monthly credit, 
and paying his liabilities from time to 
time with the daily receipts of his 
business. The petition in bankruptcy 
was filed against him in January, 1870, 
and his indebtedness then amounted to 
upwards of $30,000, and his assets 
would not pay more than forty per 
cent. If he had suffered any serious 
losses to bring about this state of 
things, since the conveyance of the 
real estate to his wife in July, 1866, 
the law casts upon him the duty of 
showing the fact. His silence author- 
izes the legal presumption that he was 
insolvent when the transfer was made. 
It appears that there was one contin- 
gent liability of a grave character 
hanging over him at the date of the 
conveyance, for a tort alleged to have 
been committed by him against his 
wife's sister. The evidence 
quite conclusively that the transfer 
was made to place the property be- 
yond the reach of this claim. Cotem- 
poraneous with the conveyance a suit 


shows 


was brought upon it, which rgsulted 
in a verdict against him for $3500, 
a part of which remains unsatisfied. 
But if this judgment had been paid 
in full, it would not help the defend- 
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ants. 
law and common sense, that a volun- 


The principal is well settled in 


tary settlement by aman whois in 
debted, is fraudulent and void, if the 
debts and contingent liabilities exist- 
ing at the time of the conveyance are 
paid by contracting other obligations, 
which afterwards result in insolvency. 
Antrim v. Kelly, 4 N. B. R. 587. 

It was the opinion of Lord Ch. 
Hardwicke as expressed in Townsend 
v. Windham, (2 Ves. 11) that “a man 
actually indebted and conveying vol 
untarily, always defraud 
creditors.” The sentiment was 
dorsed by Chancellor Kent, in Reade 
v. Livingston, 3 John Ch. 496, and is 
so much a principal of natural justice, 
that it may be said to exist in our 
independent of the 


means to 
en- 


jurisprudence 
statute of frauds. 

The deed being fraudulent and void 
as to creditors, must be set aaide. 
The consequence is, that all subsequent 
creditors are let in to share in the 
fund pro rata, on the principal of 
equal upportionment on marshalling 
Kehr v. Smith, 20 Wall. 86. 


of 


of assets. 
Let a decree be entered in favor 
the complainant, as to the real estate, 
and let the assignee, who represents 
all the general creditors of the bank 
rupt, hold the property, subject to the 
mortgage existing at the time of the 
transfer, for their equal benefit. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


SUIT ON BOND GIVEN IN CHAN 
CERY. 


New York and Long Branch Railroad 
Company v. Easton, McMahon, ect al.* 
(June Term, 1574.] 


.E.Gr.,49; 110 


A bill was filed in Chancery, and a restraining 
order granted against defendants, upon com- 
plainants giving bond to defendants to pay 
such damages as should be sustained by them 
by reason of the restraining order, if the 
court should eventually decide that the com- 
plainants were not equitably entitled tosuch 





THE NEW JERSEY LAW JOURNAL. 


order, Upon restraining order dissolved and 
bill dismissed, and subsequent suit upon 
bond, //eld, that in order to recover, it was 
not necessary that the application for the 


restraining order should have been made 
mala fides. 
When a suit is brought ona bond given in the 


Court of Chancery, courts of law can look 

only to the language of the instrument to 

ascertain its legal effects, and to put it in 

force avcording to its legal terms. 

Error to the Supreme Court. The 
plaintiff defendant 
ina suit in Chancery brought in the 


in error was 
name of the Attorney-General ex rel. 
Easton and McMahon, ealling in ques 
tian the right of such company in eiet- 
ing a bridge over the Raritan River at 
Perth Amboy. 
the Chancellor granted a restraining 


Upon filing the bill, 


order and required a bond, in which it 
recited that 
should pay to the Long Branch Rail 
damages as if 


Was the complainants 
road Company such 
should sustain by reason of the re- 
straining, order if the Court should 
eventually decide that the complain- 
ants were not equitably entitled to 
such order 

Subsequently proceedings were tak- 
en in this Court, this restraining or- 
der was dissolved and the bill was dis 
missed. Then this present suit was 
brought on the bond. A non-suit was 
ordered on the ground that to forfeit 
the bond, it must not only be shown 
that the complainants were not,by the 
law, entitled to the restraining order, 
but that in to this, if must 
appear that the application for such 


neldition 


order was made in bad faith. 
Mr. John W. Taylor for xppellants. 
Mr..John C. Besson for respondents. 


Brastey,C. J.: * * The opinion 
of the Court 
been induced the remarks of 
the Court in the ease of Smith 


v. Kuhl, ‘reported in 11 C. EK. Gr., 97, 


below seems to have 


by 
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in which it was said the object of the 
rule is to secure bona fide in the ap- 
plication of the injunction. 

The question is, can this view be 
sustained? A fundamental diffienlty 
with this interpretation of the rule is 
that it ean net be made to harmonize 
the language of the instrument in ques- 
tion. That language is plain and per- 
feetly reasonable and intelligent. The 
rule is universal that the Court is not 
warranted in adding to or taking away 
anything from sneh language. F The 
bond declares that if the Court shall 
eventually decide that the complainants 
were not equitably entitled to the re 
straining order then the obligation to 
otherwise to remain in full 
force and effect. It is for the Court to 
decide. The instrument calls for the 
existence of a single state of facts, viz: 


be void, 


the absence of an equitable right to the 
restraining order. * * * 

In such case as this, can the bond 
be assailed by the fact that the suit 
was instituted and carried on with an 
honest intention? Butitisa better, 
and as I think, 1 conclusive objection 
to such interpretation that it will not 
square with the clear terms of the in 
strument in question. Nor have I 
fouud that this limited effect has ever 
been given to these injunction bonds. 
He that invokes the rule 
the consequences. If he fails to 
tain the equity of lis bill, he must pay 
the damages into court. In 35 
L. & E. Reports, 280, a bond had been 
given at the time of granting an In- 
junction. E. Knight, Lord Justice, 
considered it would be unjust to the 
defendant to disregard or not give ef- 
fect in the nndertaking to that which 


was the price of the undertaking. And 


should bear 


Sus- 


7 i 
UNE. 


in the same case, ‘Turner; Justice, said 
that the plaintiff claimed upon a title 
doubtful, therefore, it 


that was ane, 
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was that the Court in granting the in- 
junction put the complainant on his 
undertaking. Thus the complainant 
was held on his bond though there was 
no pretence of mala fides, his defeat 
being due to the settlement of a doubt 
I have failed to 
find any instance of this kind for in- 


ful question of law. 


demnifying the defendant against the 
fraud or bad _ faith. 
There is quite a crowd of cases that 
hold that the object of the rule was to 


consequence of 


afford to the party, enjoined compensa- 
tion for all the damages he might have 
sustained by the injunction, without 
giving him an opportunity to be heard 
in its allowance. 

This conclusion is the only one that 
comports with the language of this in- 
Nor does it appear that any 
practical objection can be made against 


strument. 
such exposition of it. When a suit is 
bronght on a bond given in the Court 
of Chancery, courts of law ean look on- 
ly to the language of the instrument 
to ascertnin its legal effect, and to put 
it in foree according to its legal terms. 
The judgment of the Supreme Court, 
I think, should be reversed. 

Runyon, Chancellor, dissented, and 
after giving a history of the case, re- 
ferred approvingly to the decision in 
Smith v. Kuhl, 11 C. E. Gr., p. 98, 
saying that in this case, “* The language 
of the Court was that the bond given 
under this rule is security only for 
damages in case the complainant shall 
prove not to have been equitably enti 
tled to the injunction when he applied 
for it. 
upon, itis not easy to see why the 
the 
In x court of equity the 


Upon the hypothesis insisted 


Court snould have used term 
‘equitable.’ 
person who obtains ar injunecticn is 
always supposed to obtain it beeause 


In 2 C. 
the Chan 


he is equitably entitled to it. 
KE. Gr., I do not think that 
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cellor in that case considered himself 
bound to require the complainant to 
guarantee that he should eventually 
make it sppear to the Chancellor him- 
self, that the plaintiff was equitably 
entitled to it. The may 
require security, but his demand must 
He can not justly put 
upon the complainant the burden of 


Chaneellor 
be reasonable. 


responsibility even for the errors in 
judgement of the Court itself. No pe- 
cuniary responsibility in such case re- 
sults to anybody. Jt is the right of 
complainant to present his case, and it 
is the duty of the Chancellor to decide 
upon it, and though injury ensue to 
the party enjoined, it is to be put down 
of the 
tion of justice, against which no suitor 


to the necessities adininistra- 
is bound to indemnify his adversary. 
If it were otherwise the destruction of 
the poor would indeed be their pover- 
ty. 


hopeless, 


The helpless would indeed be 
and the at the 
merey of their oppressors. 


friendless 


In my judgment it would be a better 
practice to require the sureties to be 
held liable to the person enjoined up 
to the amount or penalty of the bond 
without requiring bona fides on the 
part of the complainant. 

Had it been decided that the 
plainants were not equitably entitled 


com- 


to the restraining order they had ob- 
tained, it would ha e been decided that 
they were not entitled to an injunction, 
but did that of itself establish the fact 
net entitled to the ad 
interim vestraining order? Surely, it 
did not. Itis to 
that the restraining order was granted 


that they were 


be borne in mind 
merély to show whether there should 
be a preiiminary injunction granted. 
In such case the ad interim stay is 
The bill was filed 
Its object 


defendants from 


pre-judicial merely 
by the Attorney-General. 


was to restrain the 








eF Fl -_ we 





building a railroad bridge between 
South Amboy and Perth Amboy, and 


for the removal of as much of the << 


structure as had been built. The up- 
plication was for a preliminary injune 
tion, which was not granted. Had tire 
defendants been permitted to proceed 
with their work, the action of the 
Court to suspend work would have 
been subject of complaint. It must 
depend upon the dona fide of the ap 
plication and nothing else. In this 
case in the Court of law there was 
nothing shown to the Justice from 
which he could judge that the ad inte- 
rim stay was not bona fide, »and for 
the best interests of all the parties un- 
der the circumstances ; nothing from 
which he could judge that the Court of 
Chancery had eventually decided that 
the complainants were not entitled to 
the restraining order. That the in- 
junction was refused and the bill dis- 
missed, does not establish the fact that 
the complainants’ were not equitably 
entitled to the restraining order. There 
was in fact nothing before the Judge 
from which he could adjudge that the 
defendants in that suit were not equi- 
tably entitled to the restraining order 
when they obtained it. The non-suit, 
therefore, was proper. 

Reed, J., coneurred with the Chan- 
cellor, saying: ‘I think that in an 
action upon the bond ina Court of 
law the plaintiff should show as a part 
of his case, that the complainant was 
not equitably entitled to the restrain- 
ing order at the time it was granted.” 

Ten for reversal of the judgment of 
the Supreme Court, two for aflirma- 
tion. 

Judgment reversed, 
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DISTRIBUTION OF PERSONAL 
KSTATE. 





Ashurst, etal. v. Pottter, et al.* 
{June Term, 1878. ] 

Where there was a great incréase of a reserve 
fund of an estate by the increase in com- 
mercial value of the assets, but a devastavit 
by the executor, a division to part of the 
legatees of that reserve fund, according to 
the increased value of the securities with- 
out taking into an account the devastavit, 
is improper, and the legatees are not enti- 
tled tu the securities given to them on that 
basis. : 

Where money is paid and received under the 
mistaken idea that it is due to the persous 
receiving it, until discovery of the mistake 
and demand made, the obligation to pay in- 
terest as damages for the detention of the 
money does not arise. 

Mr. E. Spencer Miller, of Philadel- 
phia for appellants. 

Mr. Cortlandt Parker, and Mr. 
George Northrop, of Philadelphia, for 
John and William H. Potter, respon- 
dents. 


Dopp, J.: The questions in these 
cross appeals relate to the distribution 
of the personal estate under the last 
will and testament of Thomas F. Pot- 
ter of Princeton. By the will made in 
51 and proved in 53, he appointed his 
brother, James Potter, Robert F. 
Stockton and Richard S. Field his ex- 
ecutors. An annuity of $6000 was 
given to his wife, in lieu of dower, dur- 
ing her life, and the executors were di- 
rected to set apart a reserve found 
suflicient to produce this amount. All 
the residuum of his estate was then 
given to his executors in trust for bis 
children, who, at his death, were four ; 
two son;:, seventeen and fifteen, and 
two daughters younger, to be divided 
equally among them, the sons to have 
their shares paid to them when twenty- 
one, and the daughters the interest 








*See 11C. E. Gr. 1; 1 Stew. 315. 
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yearly during life, and in case of mar- 
riage the principal to be paid to their 
children. 

No reasons found for the annuity 
was actually set aside by the executors, 
but the whole estate was held by them 
in an undivided mass until 1858, when 
the eldest son became of age. The 
estate amounted to about $645,000, be- 
ing stock and bonds of railroad and 
canal companies, and ordinary bonds 
About $340,000 
the stocks of the 
Joint Company of New Jersey. In 
this condition of the estate, John Pot- 


und mortages, ete. 


of the assets wert 


ter, the eldest son, became of age, and 
entitled to his share of the residuum. 
The executors on the 21st of January» 
1858, transferred to $127,250 in 


various bonds and stock, the receipt 


him 


of which he acknowledged, specifying 
the 


much money on xecount. 


these securities and value as so 


The securi- 


ties transferred were selected with an 


evident regard to the proportion of 


the parts. 

The remaining assets were held un- 
til the seeond son, William, became of 
2, 1859, 


him 


age, which was December 
when the exeentors delivered to 
$127,345 in like securities, the receipt 
of which he acknowledged as his share 
of the estate. The first and principal 
questions in the suit grow out of the 
transactions up to this point, and the 
true construction and effect to be giv 
that 


is, for whom and in what manner, from 


en to these transfers to the sons; 


December 2, 1859, must the assets then 
to 
been held. From the date just named 
up to May, 1870,a period of ten and 
uw half years, the control of the estate 


remaining be now deemed have 


was vested in Field, the other exeen- 


tors having died or ceased to act. 


During this time a great increase took 
place in the productiveness and com- 
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mercial value of some of the assets, 
but during the same time great losses 
oecurred to* the estate by reason of 
mismanagement on the part of the 
acting trustee. These two facts made 
it to the interest of the sons and 
daughters to contend fora different 
construction of these transfers. * 

On the 7th of June, 1870, soon after 
the death of Mr. Field, the bill was 
filed by the two daughters against the 
two sons, together with Francis 8. 
An- 


swers were filed, and on the Ist of An- 


Conover, Mr. Field, as’ executor. 


gust, 1871, the cause was referred to 
The _ testi- 
mony and the exhibits offered, and the 


Mr. Gummere as Master. 


extended statements of accounts evince 
the particularity and thoroughness 
with which the investigation on both 
sides was conducted. The Master's 
report was filed December 9, 1872, to 
which numerous exceptions were filled 
all of which upon argument before the 
Chancellor were overruled. 

Final decree was made June 6, 1877. 
The parties have taken cross appeals 
and argued in this court upon the con 
of 

The shares 
of the Joint 
increased 


struction to begin to the transfers 
the property to the sons. 
remaining ofthe stock 
Stock Company greatly in 


value afterward. Three  bundred 
and sixty-four new shares were ad- 
ded in this to the 994 held, 
which were subequently converted in- 
to United States bonds, making a total 
increase of of at least 


$130,000 in enrrency valuation. 


way 


investment 


One bundred shares of this stock were 
delivered to William H. Potter, March 
10, 1870,a8 an additional payment on ae- 
count of the shares of John and Wil- 
liam (the latter holding an assignment 
of the 
reserved fund. 


of his brother's share estate) 
in the increase of the 


3esides the 100 shares of stock paid 
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to William, as above mentioned, Mr. 
Field paid to him on the 1st of April, 
1867, for himself and assignee of his 
brother, $20,000 in bonds of the Cam- 
den and Amboy Railroad Company, 
on the same account, the shares of 
John and William in the increase of 
the reserved fund. 

Some of the stock when transfer- 
red to the sons were taken and receipt- 
ed for at par. On behalf of the 
daughters it was contended before the 
Master and the Chancellor and this 
Court that the transfers to the sons 
were not properly payments to them, 
but allotments of specific securities, 
and that it was the duty of the execu- 
tors in 1859 to have separated the re- 
spective portions of the daughters from 
each other, and from the annuity or 
reserved fund, and to have allotted to 
each daughter the same number of 
shares ; that equity will now construe 
the assets to have been so distributed, 
for the reason that what ought to have 
been done will now be taken as done. 
The result of this would be to give 
exclusively to the daughters the accre- 
tions on the Joint Company's stock. 

On behalf of the sons it was con- 
tended that the securities were taken 
by them as cash, that there were no 
allotments of particular securities, but 
so much money received by them on 
account ; that equa] amounts should 
now be set aside for the daughters, and 
that all the accretions sought to be 
appfopriated by the daughters should 
be divided equally, due provision be- 
ing made for the reserved fund. 

Neither of these methods of distri- 
bution was approved by the Master or 
the Chancellor, but one based ona 
different view was adopted in the de- 
cree. 

According to the views so adopted, 
the securities to the amount of $391,- 


34 





000 were declared to be held en masse 
for the daughters and as a reserved 
fund, and the sons and daughters as 
tenants in common of the remaining 
undivided personal estate. 

The decree treats the sons as having 
received their equal shares under the 
will, after holding back a reasonably 
ample sum to pay $6000 yearly to the 
widow, and leaving a margin for con- 
tingencies. I think this is the most 
correct and satisfactory view that can 
be reached. The claim of a specific 
allotment is inconsistent with the facts 
as they occurred. The transfers to 
the sons were meant to be what they 
were described to be, viz: payment on 
account of their shares, for which they 
receipted as so much cash paid. 

I think it equally clear that the 
payments were then understood to be 
in fulfillment of the provisions of the 
will by which the equality of their 
shares was referrable to the time of 
their coming at age. 

The reserved fund and the shares of 
the daughters are properly adjudged 
to be in the proportions of 324 for 
each of the former, to 35 of the latter. 
If the $391,000 had been in money, 
and been invested in one or more 
mortgages, without being productive 
or assigned, no difficulty would proba- 
bly have occurred as between the re- 
serve fund and the daughters’ share. 
It is evident that each tiust fand, in 
the event of loss or gain resulting 
from one or mortgages, would be held 
to participate proportionably, certain- 
ly, as between the children them- 
selves. This is the principle of the 
decree, that the accretions from the 
stock and the losses by waste have 
been appointed, according the above 
percentages, between the daughters 
and the reserve fund. 

It is a manifest ubjection to the theo- 
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ries advanced, that they are judgments 
or elections after the event. Had the 
securities in question decreased in- 
stead of increased,these theories would 
be resisted on both sides. The con- 
tention for the sons that it was the re- 
quirement or intendment of the will 
that they should share in its increase 
and not the decrease, and should not 
be losers by the bad ‘management of 
the estate, and that the daughters 
were to bear all the losses, is not sup- 
ported in the will, and the equity of 
the case. 

The apportionments between the 
daughters and the reserved fund are, 
in my judgment, as near an approxi- 
mation to accuracy both in number 
and detail as it is practicable to attain. 
Among the minor questions covered 
by the conclusion reached are two 
growing out of the bonds and stocks 
delivered to William as the shares of 
the accumulations of the reserved 
fund. They were taken by William in 
the belief that these accumulations 
had been sufficient to enable the ex- 
ecutor to pass them over to him, and 
yet leave the fund large enough to 
yield the annuity to the widow. There 
is no reasonable doubt that William 
took them in geod faith. In view, how- 
ever, of the devastavit subsequently 
found,the decree imposes upon him the 
obligation to refund to the daughters, 
and the annuity fund to the widow, for 
the present value of the stocks and 
bonds. As to this part of the cise, it 
was insisted on the part of the sons 
that the decree is erroneous in charging 
them with those values, and secondly, 
on the part of the daughters, that 
the decree is erroneous in not charg- 
ing the sons with interest on the cuu- 
pons. I think the decree is right.. 

The waste of the trustee impaired 
all the trusts proportionably. Nor do 
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I think that the objection, that it goes 
beyond and is unwarranted by the 
pleadings, can be regarded as well 
taken. The objection is that there is 
nothing in the bill that offers any 
cause of action against William or 
John Potter. The answer to the ob- 
jection is, that the bill is for an ac- 
count and for the ascertainment of the 
management of the estate as well as to 
recover from the estate of the trus- 
tee the alleged loss by waste. I am 
unable to see what has been done that 
is not strictly within the scope of the 
bill. 

The sons are defendants, and a le- 
gitimate result to be reached was the 
adjustment of the respective accounts 
of the sons and daughters as the same 
ought to have been adjusted by the 
trustee. The decree but guides the 
results arrived at. It is nota decree 
for recovery against the sons, but a 
decree for an account. The decision 
in the decree against interest on the 
coupons and dividends is put on the 
ground that one to whom money is 
paid as his due, and who receives it 
believing that it is his due, is not liable 
for interest until demand be made up- 
on him, and he shall be satisfied that 
he ought to repay it. King v. Diehl 
9S. and R. 409, 422. 

Where money is paid and received 
under the mistaken idea that it is due 
to the person receiving it, until dis- 
covery of the mistake, and demand 
made the obligation to pay interes® as 
damages for the detention of the money 
does not arise. 

The cases cited in opposition are 
where there was no mistake as to the 
owner. The decree should be affirm 
ed. Both parties having appealed, no 
costs will be allowed. 

Decree unanimously affirmed. 








BLE ESTATE. 





Holcombe’s Executors v. Holcombe.* 


(June ‘Term, 1878.] 


The equitable tenant for life must pay al 


equitable taxes, aud the same principle ap- 
plies in the case of an executor who holds 


funds in trust for a h.e tenant. 


On appeal from the decree of the 


Chancellor. 
Mr. John T. Bird, for appellant. 
Mr. Geo. A. Allen, for respondent. 
Substance of Opinion. 


VansycKEL, J.: Jacob |). Holeombe 
by his will, gave his daughter, Mrs. 
Sharp, the interest for life of certain 
investments, with provision that if she 
should have living issue, the principal 
should go to her, but otherwise on her 
death, it was to be equally divided be- 
tween his sons, Christopher and Josiah. 
The money to be invested for Mrs. 
Sharp amounts to $16,427.15, one-half 
of which was held by each executor. 

The only question in this case is who 
shall be assessed for the tax, Josiah 
Holcombe, or the executors. 

By the 7th section of the act passed 
March 3rd, 1854, ‘‘ Every person shall 
be assessed in the township or ward 
where he resides, when the assessment 
is made, for all personal estate owned 
by him, including also all personal es- 

tate in his possession or under his 
control as trustee, guardian, ~xecutor 
or administrator.” 

The executors in this case are trus- 
tee, but the act is silent as to which 
way the tax shall be paid. In the ab- 
sence of statutory provision, in the 
case of atenant for life, it is the rule 
that the equitable tenant for life shall 
pay all equitab! taxes. He who is enti- 
tled to the enjoyment of the estate 
during his lifetime, is bound to keep 
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down the taxes, and transmit the estate 
as he found it. The same principle 
applies in the case of an executor who 
holds funds in trust for a life tenant. 

I think the Chancellor’s view that 
the executors should pay the tax on 
the fund, the correct one, and that the 
decree should be affirmed with costs. 

Decree unanimously affirmed. 


l 


EVIDENCE. 


Price v. Keen. 
(June Term, 1878,] 


It is no defense in an action against the make’ 
of 2 promisory note that the endorser,at the 
time of the endorsement, was indebted to 
the defendant, and evidence to prove the 
fact is incompetent. 

Tur Cuancettor: In 3rd Harrison, 
p. 222, it was decided in 1841 that in 
action against the maker of a prom- 
issory note, it is no defence, and there- 
fore not competent, for the defend- 
ant to prove the simple fact, that the 
endorser at the time of making the en- 
dorsement, was indebted to the defend- 
ant. That decision has stood for forty 
years. 

The judgment of the Court below 
should be affirmed. 

Decree unanimously affirmek. 





RETENTION OF BILL. 





Polhemus v. Emson.* 
{June Term, 1878.] 
Mr. James Wilson for appellant. 
Mr. Joel Parker for respondent. 


Brasiey, J.: The plaintiff filed his 
bill with a double aspect, asking that 
a voluntary partition should be estab- 
lished, or failing in that, to have par- 
tition made. Such voluntary partition 
was established by decree, but on ap- 
peal this decree was reversed. I hold 





See 12 C. E. Gr. 473. 





*See 1 Stew., 439, 576, 
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that it was right for the Chancellor to 
retain the bill iti order to decide upon 
the alternative prayer for a partition. 
The motion was made when the result 
went down from this Court to dismiss 
the bill. The decision of the court was 
that the voluntary partition failed. The 
record was remitted and the defendant 
in the suit insisted that he hada right 
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to have the bill dismissed in the Court 
of Chancery. The Charticellor retained 
the bill for the purpose of considering 
whether the partition should not be 
made by this Court. An appeal was 
brought to this Court. I think the 


Chancellor put a proper construction 
upon the matter. 
Decree unanimously affirmed. 








COURT OF CHANCERY OF NEW JERSEY. 


Hon. THEODORE RUNYON, CHANCELLOR. 
Ilon. A. V. VAN FLEET, VICE-CHANCELLOR. 


SPECIFIC PERFORMANCE OF 
CONTRACT 


Danforth, et al. v. The Philadelphia 
and Cape May Short Line 
Railway Company. 

{October Term, 1878.] 


The weight of authority is against this court 
undertaking to compel the performance of 
a contract, which requires the building and 
équipping of a long line of railroad, build- 
ing station, freight and engine houses, etc. 

This court will not decree specific perform- 
ance of a contract where the performance 
would be an unlawful act and would render 
the party Hable to punishment. 


Bill for specific performance. On 
final hearing on bill and answer. The 
defendants, on the 19th of December, 
1877, entered into a contract with the 
complainants whereby the complain- 
ants agreed to construct, equip, fur- 
nish, etc., a railroad from the termin- 
us of the Camden, Gloucester and Mt. 
Ephriam Railway to high water mark 
in the city of Cape May,for $2,000,000, 


payable in capital stock aad first mort- | 


gage bonds of the company, the work 
to be completed within five months af- 


ter the bonds were negotiated, and 
sold, ata price not less than ninety 
cents on a dollar of their par value. 
The bonds were not to be sold fora 
less price without the consent of both 
parties. The bill states that the com- 
plainants entered upon the work, and 
proceeded with it until February fol- 
lowing, when there was due to them 
about $40,000, but the defendants refus- 
ed to carry out the contract in any 
way. It further alleges that the de- 
fendants could not respond in dum. 
'ages for their refusal to carry out the 
‘agreement, and that they could profit 
ably dispose of the bonds and stock 
stipulated foras payment. Prayer for 
specific performance, and that the de- 
fendants be required to make an esti- 
mate to the complainants, and deliver 
bonds and stock for the amount that 
may be found to be due to them. The 
defendants’ answer admits the contract, 
and declares their willingness to per- 
form it, but alleges their inability to 
do so by reason of the provisions of an 
act of the legislature—a supplement to 


















the general railroad law—approved on 
the 19th of February, 1878. By one 
of those provisions the provisions of the 
original act requiring that the articles of 
association should not be filed until at 
least $2,000 of stock for every mile of 
the proposed road should have been sub- 
scribed, anfl ten per centum paid there- 
on, was altered so as to require the en- 
tire amount of $2000 per mile should 
be paid to the treasurer of this state, 
to be repaid by him to the direc- 
tors or treasurer of the company in 
the manner specified in the supple 
ment as the work of the railroad shall 
progress. By the other, the provisions 
of the original act, which authorized 
the mortgaging of the road, ete., of 
the company to secure the payment of 
their bonds to an amount not exceed- 
ing the amount of paid up capital 
stock was altered by adding a provi 
sion that if any person shall issue such 
bonds to any greater amount than the 
amount which at the time of such is- 
sue shall have been actually paid up on 
the capital stock of the company, he 
shall be guilty of a misdemeanor, and 
be liable to a fine and imprisonment. 
These provisions were, by the suple- 
ment, made applicable to corporations 
already organized under the original 
act. The defendants state that they 
have expended all the money received 
by them on account of their capital 
stock in the works on the road, and 
they are not wble to cumply with the 
provisions of the supplement, aud that 
by the terms of the supplement their 
charter is forfeited by reason of their 
fuilure to comply with the provisions 
of the act. 

Mr. J. W. Griggs for complainants. 

Mr. W. A. House for defendants. 

Tue Cuancettor: (After statement 
of the case) There are several con- 
siderations which forbid the granting 
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of the relief prayed for in this suit. 
If this court would undertake the per- 
formance of such a contract as that 
stated in the bill, a contract for build- 
ing and equipping a long line of ruail- 
road, building station, freight and en- 
gine houses, etc.,ete.,—and the current 
and great weight of authority is de- 
cidedly against it, Story’s Eq., Juris. 
$726; Ross v. Union Pacific R. Co., 1 
Woolw. 26; Tallon v. R. R. Co., 1 Dil 
lon, 121; South Wales Railrw. Co. v. 
Wythes, 5 D. M. and G. 880.—the dis- 
ability of the defendants would be 
a sufficient reason for refusing. Courts 
of equity will never undertake to en- 
force specific performance of an agree- 
ment where the decree would be a 
vain or imperfect act. Tobey v. The 
County of Bristol, 3 Story 800, and 
the incapacity of the defendants to 
carry the contract into execution af- 
fords a ground of defense in a suit for 
specific performance. Fry on Spee. 
Perf. $658. In this case the defendants 
are willing to perform their part of the 
contract if they can lawfully do so. 
They have never refused to issue their 
bonds and stock to the complainants, 
in accordance with the terms of the 
contract, except because of the provi- 
sions of the supplement xbove refer- 
red to, under which they apprehend 
they may have lost their corporate ex- 
istence, and by which, if their corpo- 
rate existence be not lost, their diree- 
tors and officers whu should act in the 
inatter, woul! be subjected to liability 
to an ignominious punishment for so 
doing. Laws of 1878, p. 23. ‘They 
have not complied with the provision 
of the supplement in reference to the 
amount to be paid in on their capital 
stock, and are not able and have not 
been able so to do. Only ten percen- 
tum of their capital stock has been 


paid in. Their corporate powers are, 
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necording to the supplement, extinct, 
and the corporation is dissolved. Laws 
of 1878, p. 22. The complainants, 
hewever, insist that the supplement is 
an unconstitutional law; that it de- 
stroys this contract,which existed when 
it was passed, and which was founded 
on the faith of the original act; that 
it deprives them of their vested rights 
thereunder, and that it should be de- 
declared to be unconstitutional, and 
its provisions, so far as they are sub- 
ject to that objection, disregarded. 
But it is in no wise necessary to con- 
sider that question, for if there were 
no other valid objection this court 
would not, under the circums!: neces of 
case, declare that the apprehensions 
or doubts at least, of the defendants 
as to the validity of the supplement 
are wholly gronndless, and direct 
them to proceed, notwithstandiny the 
penalties above mentioned to issue 
bonds according to the contract, and in 
violation of the prohibit on of the 
supplement, to subject themsely. 4 to 
the 

is 


indictment for misdemeanor and 

consequences of It 
enough that the legis!ature has for- 
bidden them to issue the bonds to in 
duce this court to refuse to order them 
to issue them. But further, there is 
at least doubt whether the company 
still has corporate existence. 

Though the court might, if the case 
were free from this difficulty, direct 
the defendants to make the estimate of 
work already done prayed for in the 
bill (Waring v. Manchester, ete., Rail- 
rw. Co. 7 Hare 482) yet for the con 
siderations already presented that re- 
lief must also be denied. 

The bill dismissed. 


conviction. 
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EXECUTOR'S POWER TO: SELL 
REAL ESTATE. 


Haggerty, Exr. v- Lauterman, et al. 
(October Term, 1878.) 

Where the testator orders his estate to be 
equally divided between his children, the 
interest only upon their shares to be paid 
to some of them, and directs his executor 
to consult with the heirs whether it is best 
to sell the real estate, Held, that the execu- 
tor had power to sell the real estate, and 
that his power to sell did not depend upon 
the unanimous consent of the heirs. 

The mere fact that the avails of real estate, 
after it is converted into money, is directed 
to go in such a direction that it will have to 
pass through the hands of the executor in 
the form of money will by implication give 
a power of sale. 

Where the testator directs something to be 
done by his executor which necessarily im- 
plies that the estate is first to be sold, the 
executor is given a power of sale by impli- 
cation. 


Bill for construction of will. On 
final proofs. [The facts sufficiently 
appear in the opinion. | 

Mr. L. Cozhran for complainants. 

Mr, G. W. Shipman for Mrs. Lau- 
terman. 


Tue Cuancettor: The question pre 
sented for adjudication is wheth.-r, un- 
der the provisions of the will of Aaron 
Haggerty, deceased, the executor has 
power to sell the real estate of which 
the testator died seized. By the will 
the testator, after directing that hie 
debts and funeral expenses be paid, 
gives a legacy to his wife, then 
gives to his four sons each an 
equal share of “all” his “estate ;’ 
then gives to his daughter Emaline, 
the interest of her share of his “prop- 
erty’ during her life, and afterward 
“‘to go to her heirs, if she has any, and 
if not, to her brothers and sisters, then 
gives to his daughter Almira, an equal 
share with the rest, to have the inter- 
est of it during her lifetime; if she 














has heirs to go to them, and if she has 
none to go to her brother and sisters.” 
The will concluded as follows: “I ap- 
point my beloved and trusty son Wil- 
liam H. Haggerty my sole executor of 
this my last will and testament. My 
will and wish is to consult the heirs 
whether it will be best to sell it or 
otherwise, the homestead.” 

The scheme of the will is an equal 
division of the testator’s entire estate, 
real and personal, after paying the 
legacy to his widow, among his chil- 
dren, his daughters, however, to have 
only the interest of their respective 
shares for life. This scheme not only 
contemplates a division of all the 
property, but also the investment of 
the shares of the daughters, which in- 
volves a conversion of the real prop- 
erty into cash. To make the division 
and the investment are part of the du- 
ties of the executor. Jones’ Ex. v. 
Stiles, 4 C. E. Gr. 324; Parker's Ex. 
v. Moore, 10 C. E: Gr. 228; Soult v. 
Allen, 5 Mod. 101. To these ends there 
must be asale of the real property. 
When a testator directed that his real 
and personal estate be sold and di- 
vided amongst his sisters a power of 
the executors to sell the real estate was 
implied. Tylden v. Hyde, 2S. and S. 
238. The better opinion at present 
seems to be, says Judge Redfield, that 
the mere fact that the avails of real 
estate, after it is converted into money, 
is directed to go in sucha direction 
that it will have to pass through the 
hands of the executor in the form of 
money will, by implication, give a pow- 
er of sale. 2 Redfield on Wills, 124. 
See also Dewey v. Ruggles, 10 C. E. 
Gr. 85; Whitehead v. Wilson, 2 Stew. 
—; Theobald on Wills, 234-238; 1 
Williams on Ex. 655; Gonig v. Emery, 
16 Pick. 107. If the executor is di- 
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see to the! application of the pro- 
ceeds in the disposition of them, or 
mixed up and blended with the per- 
sonalty, which it is the duty of the ex- 
ecutor to dispose of and pay over, 
then a power of sale is conferred on 
the executor by implication. Lippen- 
cott’s Ex, v. Lippencott,4 C. E. Gr. 
121, 122. But there is direct evidence 
in the will of the intention of the tes- 
tator to give to his executor power to 
sell bis real estate. The language of 
the concluding clause of the last 
section above quoted distinctly shows 
his intention. The testator there ex- 
presses his desire that the execu- 
tor consult with the testator’s other 
children as to the expediency of selling 
the homestead property. He desires to 
respect their wishes on thatsubject,but 
the power to sell is not dependent on 
their consent. He did not intend 
that the power of sale should be clog- 
ged by the necessity of obtaining the 
consent of all bis children. , In fact, it 
may be remarked, all of them except 
Kuphemiza are desirous that the execu- 
tor should sell the property. There is 
still another consideration which may 
tbe added. ‘The testator'’s personal es- 
tate, if the amounts due to him from 
his sons be not included, (and some of 
his sons are unable to pay those debts 
except out of their share of his es- 
tate,) is insufficient to puy his debts. 
He evidently intended that the debts 
due from his sons should be paid by 
the sons in the distribution of his es- 
tate to them under his will, and he in- 
tended that Lis executor should have 
power to sell his real estate, and that he 
should do so unless some arrangements 
should be made amuny his cliidren 
which ‘should render a sale unneces- 
sury. 

The language of Chief Justice Shaw 





rected by the will or bound by law to 





in Gonig v. Emery above cited is ap- 


272 


plicable to the will under construction: 
“The will is certainly very inartificially 
drawn, but this cirenmstance is Dever 
held to affect the validity of a will 
when the meaning. of any purticular 
clause, expounded by a consideration of 
all other parts of the will can be as 
certain with reasonable accuracy. The 
rule then applies that if a testator, 
having a right to dispose of his real 
estate, directs that to be done by bis 
executor which necessarily implies that 
the estate is first to be sold, a power 
is given by this implication to the ex- 
ecutor to make such sale, and execute 
the requisite deeds of conveyance. 


SUBROGATION. 


Manning v. Tuthill. 
[October Term. 1878.) 

When the complainant in the foreclosure suit 
upon the first mortgage agrees with the 
second mortgagee to pay a tax that is a first 
lien upon the property upon condition that 
if the second mortgagee should purchase 
the property at the foreclosure sale he 
would pay the complainant the amount of 
the tax paid by him, //eld, that the com- 
plainant could not recover upon the prom- 
ise. 

As between himself and subsequent encum- 
brances he is entitled to subrogation in the 
foreclosure suit on the payment of the tax. 
But as against a foreclosure at sheriff’s sale 
he was not. 

The bill stated that the complainant 
was the holder of the first und the de- 
fendant of the second mortgage on 
certain land in Essex County; that the 
complainant has proceeded to final de- 
cree and execution for the sule of the 
property in a suit iv this court for fore- 
closure and sale of the premises, to 
which the defendant was a party by 
reason of her mortgage, when he dis- 
covered that the property was liable to 
be sold for certain unpaid taxes which 
were a lien paramount to bis mort- 
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gage; that it was then agreed be- 
tween the solicitors of the parties, 
that if the complainant would pxy the 
tux, the defendant would, if she should 
purchase the property at the fureclo- 
sure sale, repay to him the amount of 
the tax he had paid with interests; 
that the complainant paid the tax, that 
the defendant purchased the property 
at the sale and now refuses to pay him 
amount of the tax. The bill seeks to 
establish an equitable lien upon the 
property, und prays to be subrogated 
to the rights which the township had 
for collection of the tax. On Demurrer. 

Mr. E. A. Day wd Mr. Geo. 8. 
Duryee for demurrants. 

Mr. G. 8S. Coward for complainants. 
Oi hy ee 
complainant the 
amount included in the decree in the 
He did not do so, 
but chose to rely on the agreement of 
the defendant's solicitation that the de- 
fendant would, if she should buy the 
property, repay the money to him. If 
the solicitor had authority thus to bind 


Tuer CHANCELLOR : 


might have had 


foreclosure suit. 


his client the obligation was a legal 
one. ‘fhe complainant has endeavored 
to enforce it at law and has failed. As 
holders of en- 
cumbrances subsequent to Lis, be was 
entitled to subrogation in the foreclo- 
sure suit on the payment of the tax. 
But as ageivst a purebaser at the 
His claim 
against the defendant depends entirely 
on the From 


that no equitable lien arises, nor can 
* * a 


between him and the 


sheriff's sale be was not. 


agreement to repay. 


any be established upon it. 
It has been held at law that «an action 
against the defendant can not be wain- 
If it be 
conceded that the defendant is legally 
liable, on the promise though made by 
her solicitation, then the remedy is at 
law. The fact that the money paid 


tained upon the promise. 





THE NEW JERSEY LAW JOURNAL. 273 


was paid for the discharge of the tax 
which wasa lien upon the property 
would not of itself give to the com- 
plainants the right of subrogation for 
repayment. If there had been no 
promise there could have been nv shad- 
ow of claim for subrogation. The prom- 
ise to repay will not give the right. 
The demurrer will be sustained. 
PRACTICE—ADMISSION OF PAR- 
TIES. 


Leveridge v. Marsh. 
(October Term, 1878.) 

It is proper to apply to be made a party de- 
fendant by petition instead of by supple- 
mental bill. 

Bill to foreclose. Petition of Oscar 
Marsb, et al., to be made parties. The 
right of the petitioners to be made par- 
ties defendant was admitted, the ques- 
tion being whether they could be ad- 
mitted upon petition. 

Mr. W. P. Wilson and Mr. W. I. 
Corbin for petitioners. 

Mr. EF. B. Williamson for com- 
plainant. 


Tue Cuancetton: * * * The 
complainants, counsel insists that the 
application to be made parties must 
be made by supplemental bill. The 
Chancery act (Rev. p. 110 §41.) pro- 
vides that when any person acquires 
an interest in the subject matter of 
the suit pendente lite it shall not be 
necessary for him to file a supplemen- 
tal bill to make himself a party, but it 
shall be done by petition. The same 
act (Rev. p. 118, §78,) provides that 
any person having an interest in a 
mortgaged premises or property by or 
through any conveyance, mortgage, 
assignment or lien, or any instrument 
which by any provision of law could 
be recorded, registered, entered or 


but which shall not be so recorded, 
registered, entered or filed when suit 
for foreclosure of the mortgage on the 
premises is commenced, may on caus- 
ing such conveyance, mortgage, as- 
signment, lien, claim or other instru- 
ment to be recorded, registered, enter- 
ed or filed, as provided by law, cause 
himself to be made a party to the suit 
by petition. It has been held that a 
person who obtained an interest in the 
mortgaged premises by deed after the 
beginning of the snit, but could not 
cause the deed to be recorded because 
it was withheld from him, was entitled 
to the benefit of this latter section. 
Kirkland’s Admr. v. Kirkland, 11 C. E. 
Gr. 276. In Conrad v. Mullison, 9 C. 
K. Gr. 65, a mortgagor was made a 
party on his petition to enable him to 
set up a claim of subrogation. See 
also Melick v. Melick’s Ex. 2 C. E. Gr. 
156. The practice of applying to be 
made a party defendant by petition in- 
stead of by supplemental bill is espe- 
cially authorized by the statute in cer- 
tain cases, and it has in the practice 
of the court been recognized in others. 
There is no reason why it should not 
be allowed in the case in hand. It 
has the advantage of being more eco- 
nomical, convenience and _ speedy, 
waile it is equally efficacious. The pe- 
titioners are necessary parties, being 
subsequent incumbrancers. VanDeveer 
v. Holcomb, 2 C. E. Gr. 87; Gould v. 
Wheeler, 1 Stew. 541. As such they 
should be made parties, and their 
made of application by petition is un- 
objectionable. 


PARTIES—BANKRUPTCY. 


The Easterbrook Steel Pen Manufact- 
uring Company v. Ahern. 
[Oct. Term, 1878.] 





filed, in any public office of this state, 
35 


When a party, who is a defendant to a suit | 
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becomes bankrupt, it is necessary for the rupt, it will be necessary for the com- 
complainant, if he proceeds with the suit, to plainant, if he proceeds with the suit 
bring the assignee before the court by sup-| +, bring the assignee before the court 
plemental bill. : 

by supplemental bill. 1 Dan, Ch. Pr., 


Bill for account, ete. On petition 159, (4 Am.Ed.) : Mitf. Eq. Pl., 66,68 ; 
of The Elizabethtown Savings Institu-| poag y. Thorne, 3 J. R. 551; Williams 


tion that the amount decreed to be due v. Winans. 5 G. E. Gr.. 392. The bank- 
to the defendant from the complain- rupt law confers on the assignee pow- 
ants,and by them paid into this court, | oy to prosecute and defend all suits at 
be paid over to the petitioners on ae-| jay oy jn equity, pending at the time 


count of a judgment recovered by them | of the adjudication in bankruptcy, in 
against the defendant in the State of| which the bankrupt isa party in his 
New York, in supplemental proceed-| ow; name, in the same manner, and 
with the like effect as they might have 


been prosecuted or defended by the 


ings whereon it was ordered by a Judge 
of the Supreme Court of that State, 
on the second of March, 1878, that the 


. bankrupt. It may be remarked, that 
amount due from the complainant to 


the decree in this case, made after the 


ae appointment of the assignee, requires 
suit, be paid to the petitioners in part) the defendant to deliver up certain 
payment of the amount due them on notes, checks, ete., although all the 


defendant's interest therein had pass- 
ed over to his assignee, and when the 


the defendant,in the accounting in this 


that judgment. Also on petition of 
James J. Gerber. assignee in bank- 
ruptey, of the defendant, to be admit- 
ted as a defendant, and that the cause 
may be reheard. The decree for an 


decree wns made the defendant had no 
control over it. It is enough, however, 
‘to say that the proceeds from the 


} ae . 
: time of the appointment of the as- 
ary, 1878. The Master's report of the) signee are not regular, and are not 


account was made May 28th following, | binding on him. The petition of the 
2g 


upon which there was a decree enter-| Piizabethtown Savings Institution, 


ed June 5th, 1878. April 16th, 1878, therefore. will be dismissed. 


the defendant was adjudged a bank- The assignee has aright to be ad 
rupt, andon May 20th, Gerber was| 


/mitted as a defendant on his applica- 
appointed the assignee. tion. “Herndon v. Howard, 9 Wall. 

H. Wallis for Elizabethtown Sav-| egy. Devaynes v. Morris, 1M. & C,, 
ings Institution. /213; and he may apply by petition. 

W. 2. Wilson for sasignee. Melick v. Melick’s ex., 2C. E. Gr., 156. 

Tue CuanceLLon: * * * The | His petition will be granted, and he 
adjudication in bankruptcy and the| will be made a party defendant to the 
appointment of the assignee were made end, that the cause may be reheard, 
pending the accounting. The com-| unless within ten days from the time 
plainants could not regularly or effec-| of entering the order on this decision, 
tively proceed with the suit after the; the complainants shall apply to vacate 
appointment of the assignee without the proceedings subsequent to the as- 
bringing bim in. When a party, who|signment, and to make the assignee a 
is a defendant to a suit, becomes bank-| party defendant. 





account was made on the 8th of Janu 
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USURY. 


Powers v. Chaplain, et al. 
[October Term, 1878, ] 

A mortgage which is invalid between the 
original parties for want of consideration is 
valid in the hands of an endorsee to the 
extent of the amount advanced by him up- 
on it, 


Bill to foreclose. The 
Chaplain, was let in to answer, but on 
terms prohibiting him from setting up 
an unconscientious defense. The 
mortgage of the complainant was made 
by the defendant, January 24th, 1874, 
in favor of Henry D. Walker, and pur 
ported to secure the sum of $8000., 


defendant. 


payable in fifteen months thereafter, 
with interest. The 
that the mortgage was without con 


answer alleges 
sideration between the original parties, 
and thatit was assigned to the com- 
plainant for $7000., and claims that he 
is entitled to recover only that amount 
less the interest paid on the $1000 
premium, and less also the amount of 
& promissory note of $244.38 given to 
him as a further premium. 

Mr. 8. Howell Jones for complain- 
ant. 

Mr. W. B. Williams and Mr. 
ert W. Wright of Connecticut for 
complainants. 


tob- 


Tue Cuancettor: |After reviewing 
the facts.] The evidence leads to the 
conclusion that the complainant, when 
he took the assignment of the bond 
and mortgage, fully understood that he 
was lending $7000 to Chaplain on se 
curities, which though on their face in 
favor of Walker, had been so drawn 
merely to facilitate the disposition 
thereof at a rate in excess of the law- 
ful rate of interest, and fully under- 
stood also that the difference between 
the amount advanced and the amount 
of the payment of which it purported to 
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secure, was premium for the loan. It 
is proved that the note of $244.38 was 
given to him on his application, as a 
further premium for the same loan. 
By the operation of the terms impos- 
ed upon Chaplain on letting him in to 
answer, the complainant is saved from 
the consequences of the usury, but he 
will be permitted to recover only what 
is equitably his due. Allaire v. Harts- 
horne, 1 Zab. 665; Campbell v. Nich- 
ols, 4 Vroom, 82. He is entitled to 
recover under his mortgage $7000 
only as principal money, less the inter- 
est received by him on the $1000 pre- 
mium, and less also the $244,38. Trus- 
del] Vv. Jones, 8 Cc, EK. Gr. 121. S. C. 
on appeal, id. 544. And he is entitled 
tothe interest on the principal due 
him so caleulated from the 24th of Ju- 
ly, 1876, with costs. 

EXTENSION OF TIME OF PAY- 

MENT—PAROL AGREEMENT. 


Bell v. Romaine. 
{October Term, 1878.] 
The time specified for payment of a written 
contract may be extended by parol. 
Payment according to the parol agreement will 
prevent a default of the written contract. 


Bill for injunction to restrain de- 
fendant. from prosecuting a suit at 
law. Motion to dissolve injunction on 
bill and answer. A bond with a mort- 
gage, given by complainant to defend- 
ant, contained a condition that should 
the interest remain unpaid for thirty 
days after it became due, the principal 
sum with interest, should, at the op- 
tion of the obligee, become due im- 
mediately. The interest did remain 
unpaid over thirty days after it be- 
came due, but the time of payment 
was extended by parol agreement. 
When the time of payment of the in- 
terest arrived, according to the paro 


] 
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agreement, payment was tendered and 
refused, the whole sum being then de- 
manded. 


Tus Onancettor: [After reviewing 
facts.) Equity will for a sufficient 
cause relieve against forfeiture in such 
cases as these. Baldwin v. VanVorst, 
2 Stock. 577; Martin v. Melville, 3 
Stock. 222; DeGroot v. McCotter, 4 
C. E. Gr. 102. In the case of Bald- 
win v. Van Vorst,wbi supra and Sprang 
v. Eisk, 6 C. E. Gr. 178, relicf was de- 
nied because there was no equitable 
ground for it. * * * The time 
specified for payment of a mortgage 
may be extended by parol. Tomkins 
v. Tomkins, 6C. E. Gr. 338. Pay- 
ment according to the parol agreement 
well, of course, prevent a default. Id. 
DeGroot v. McCotter, whi sup. 

On the case as it stands the motion 
to dissolve cannot prevail. 

Motion denied with costs. 


DECREE FOR DEFICIENCY. 


The Stevens Institute of Technology v. 
Sheridan, et al. 


{October Term, 1878.] 

A grantee of real estate is not liable to a de- 
cree for defficiency upon an assumption of 
the mortgage contained in the deed of con- 
veyance to him, that was entered in the 
deed without the knowledge of either him- 
selfor the grantor. 


Bill to foreclose, and answer of 


Michael Forestil and proofs. 


Tue Cuancettor: The only ques- 
tion which appears to be raised by the 
pleading is whether Mr. Forestil is li- 
able for deficiency on an assumption 
contained in the deed of conveyance 
to him from his father, John Forestil, 
for the mortgage premises. The lat- 
ter bought the property from one 
Sheridan, the mortgagor. The deed 
to him contained an assumption by 
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him of the mortgage. The evidence 
is clear that the assumption in the 
deed to Michael Forestil was inserted 
without the knowledge of either the 
grantor or the grantee ; its appearance 
in the deed is due to the circumstance 
that the deed was copied by the scriv- 
ener from the deed from Sheridan to 
John Forestil. ,The evidence would 
be sufficient, in a suit between Michael 
and his father for the reformation of 
the deed, by striking dut the agree- | 
ment of assumption, to warrant such 
relief. The prayer for a personal de- 
cree for deficiency against Michael 
Forestil will be denied, (Bull v. Tits- 
worth, 2 Stew. 73.) but without costs. 





TITLE BY ADVERSE USER. 


The Lehigh Valley Railroad Company 
and the Morris Canal and Banking 
Company v. McFarlan, et al. 

(Oct. Term, 1878. ] 


. Acomplainant can not make one case by 
his bill, and another by his proofs, and still 
have a decree. 

. Title by adverse user rests upon the pre- 
sumption of an actual grant which has been 
lost. 

. To raise the presumption of a grant when 
title to an easement is asserted, it must be 
shown that the use has extended over a pe- 
riod of twenty years, and has been for that 
period continuous and peaceable. 

. Proof of acquiescence by the owner of the 
servient lands, in the exercise of the ad- 
verse right,is indispensable in proving title 
to an easement by adverse user. 

5. Where the user has been exercised by force, 

' or by permission or in the face of protests, 
and in defiance of resistence, a grant can 
not be presumed. 

}. Resistance by words is sufficient to prevent 
the presumption of a grant of an easement. 


On final hearing on bill, answer and 
proofs. The bill seeks to have the de- 
fendants perpetually restrained from 
interfering with a dam on the Rocka- 
way river, at Dover, in the county of 











Morris. The Morris canal crosses the 
Rockaway river at Dover, and is so 
built that the river at that point forms 
part of the canal. A short distance 
below where the canal intersects the 
river, the canal company, in construct- 
ing the canal, built a dam across the 
river, which serves as one bank of the 
canal. It was builf for the purpose of 
damming back the water of the river so 
as to get sufficient water to float boats 
through that part of the canal con- 
structed within the river. At the time 
suit was brought it had been standing 
more than forty years. The complain- 
ants claim the right to increase the 
height of the permanent structure by 
placing on it, between upright iron 
bolts driven in the dam, movable 
boards, eight inches wide, extending 
from one end of the dam to the other, 
and to keep them there each year dur- 
ing the time the canal is open for nav- 
igation; and the complainants seeks to 
have the defendant, who owns a roll- 
ing mill about 700 feet above the dam, 
and upon whose water wheel the water 
is thrown back by placing the boards 
on the dam to his damage, perpetually 
restrained from interferring with them, 

Mr. Alfred Milis and Mr. Thomas 
N. MeCarter for complainants. 

Mr. Henry C. Pitney for defend- 
ants. 

Tue Vice-Cuancettorn: * * The 
important question of the case is, have 
the complainants a right to increase 
the height of their dam, each year dur- 
ing the navigation season, by the ad- 
dition of the flush boards? * * * 
The complainants must recover, if at 
all, upon the case made by their bill. 
They can not make one case by their 
bill and another by their proofs, and 
still havea decree. Andrew v. Fan- 


ham, 2 Stock. 94; Parsons v. Heston, 
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McCart., 90; Marsh v. Mitchell, 11 C. 
E. Gr., 499; Wilson v. Cobb, 1 Stew., 
i, Sia 

The right claimed is an easement 
of flowage, and can only be supported 
by proof of facts which will justify the 
presumption of a grant. Every ripa- 
rian owner has a right to have the wa- 
ters of a natural stream passing 
through or along his land, to flow in 
their accustomed channel, freely, with- 
out obstruction or diversion, and he 
who attempts to obstruct their natural 
course must show a grant, either actu- 
al or presumptive, or answer for an 
unlawfal act. 

Title to an. easement acquired by 
adverse user rests upon a presumption 
of an actual grant which has been lost. 
The legal theory is, that no man will 
knowingly alow another, peaceably 
and uninterruptedly, to have the ex- 
clusive adverse enjoyment of a valua- 
ble right in his lands, under an exclu- 
sive claim of title, for twenty years, 
unless the adverse right is founded on 
a grant which he is bound to respect, 
and hence, in every case where such 
an user is shown, the law, for the pur- 
pose of quieting titles and avoiding 
disputes respecting state rights, pre- 
sumes that an actual grant was origi- 
nally made, and that to raise this pre- 
sumption it must be shown that the 
user or enjoyment has extended over a 
period of twenty years, and also that 
it has been continuous and peaceable. 
Long, that is, during the time required 
by law; continuous, that is, uninter- 
rupted by any lawful impediment ; and 
peaceful, because if it be contentious, 
and the opposition beon good grounds, 
the party will be in the same condition 
as at the beginning of his enjoyment. 
There must be longus usus nec per vi- 
am, nec clam, nec precaris. Gale and 








3 Stock., 155; Howell v. Sebring, 1 


Whateley on Easements, 122, marg. ; 
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Wash., on Eas., 112; Sargeant v. Bal- 
lard, 9 Pick., 251. To show that it was 
peaceful, proof of acquiesence by the 
owner of the servient land in the ex- 
ercise of the right, is indispensable. 
The presumption of a grant can only 
be made when it is a natural and logi- 
cal consequence of the conduct of the 
parties. If he who claims an ease- 
ment in the lands of his neighbor, has 
openly and continuously for twenty 
years, asserted it by an uniform course 
of conduct, and actually enjoyed it, 
and his neighbor has neither denied 
nor disputed the right, but bv long 
silence and submission has conceded 
it, the presumption that he submitted 
to the invasion because he could not 
help it, is natural, reasonable and log- 
ical, and does not seem to be very far 
from absolute certainty. But when the 
user has been exercised by force or by 
permission, or in the face of protests, 
and in defiance of resistance, such a 
presumption is impossible. Reason 
and justice are both against it. In such 
a case positive evidence of both acts 
and words excludes all presumption. 
Resistance by verbal remonstrance or 
denial is sufficient. At common law 
any act of interruption or opposition 
from which a jury might infer the en- 
joyment was not rightful were suffi- 
cient. Gale and Whal. on Eas., 123 
marg. Cited Powell v. Bagg, 8 Gray, 
441; Stillman v. White Rock Manu- 
facturing Company, 3 Wood and Minn. 
538. A grant of an easement will not 
be presumed when it appears that the 
owner of the servient estate has fre- 
quently, during the period of its exer- 
cise, remonstrated against its exercise. 
The exercise of the right must be wholly 
peaceable and always hostile to con- 
stitute a good prescription. The same 
doctrine, substantially, is declared in 
Nichols v. Aylor, 7 Leigh, 546 ; Livett 





v. Wilson, 3 Bing., 115; Eaton v. 
Swansea Water Works Company, 172 
B. 275. 

In my judgment the complainants 
have failed to establish a title to the 
easement they claim. Theirbill must, 
therefore, be dismissed with costs. 


EQUITY—SIGNING OF CON. 
TRACT. 


The Mutual Benefit Life Insurance Co. 
v. Brown, et ux. 
[Oct. Term, 1878, ] 


1. The application of the maxim, that he who 
asks equity must do equity, is not limited 
to any particular class of cases, but may be 
applied whenever it is necessary to the pro- 
motion of justice. 

. The opinion of experts in handwriting is 
evidence of low degree. 


3. At common law signing is not necessary to 
the due execution of a deed, but it is made 
so by the statute of fraud. 


. But if the grantor’s name is written in his 
presence and by his direction, it is his act, 
and he will not be permitted, in a court of 
equity, to repudiate a deed thus executed. 


Bill to foreclose. On final hearing 
on bill, answer and proofs. The an- 
swer alleged as a defense, forgery in a 
letter of attorney, under which the 
mortgagor obtained title. The power 
alleged to be false, purports to be from 
Brown to Isaac H. Morehouse, author- 
izing him to sell the land constituting 
the mortgaged premises. Isaac H. 
Morehouse afterward, in conjunc- 
tion with the wife of Brown, conveyed 
the premises to one Samuel Morehouse, 
who subsequently reconveyed them to 
Isaac H. Morehouse. He, together 
with his wife, executed the mortgage 
in suit, and thereafter conveyed the 
premises by deed to the wife of Brown. 

Mr. Cortlandt Parker for complain- 
ant. 

Mr. Joseph Coult for defendant. 


ao Ae jo bet beetle CUel(tC Ul CU ll eC 
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Tue Vice-Cuancetton: * * * 
The facts, it seems to me, would have 
presented a very proper case for the 
enforcement of the maxim that he who 
asks equity must do equity. It is un- 
doubtedly true that this rule is more 
frequently applied in usury cases than 
any others, yet its domain is universal, 
and it is the duty of the court to apply 
it in any case where its application is 
necessary to the dving of justice. 1 
Story’s Eq. Juris., §64, and note 2. 
* * * All doubts respecting the 
competency of the opinions of experts 
in handwriting, based upon mere com- 
parison, as evidence,have been remov- 
ed by statute (Rev. Stat., 381, §19), 
but it still must be esteemed proof of 
lowdegree. Gurney v. Langlands, 5 
Barn. and Ald., 185; Doe v. Sucker- 
more, 5 Ad. and El., 751; 1 Greenlf's 
Ev., §80, note 2; Stark. Ev., 173, note 
e. If Mr. Brown's signature was writ- 
ten by his direction in his presence, it 
is clear there was no forgery, and I 
think he ought not to be allowed to 
repudiate, in a court of conscience, a 
paper thus executed, while he is in full 
enjoyment of the fruits which it has 
brought him. At common law signing 
was not essential to the validity of the 
deed, (1 Chitty on Con.,4; Add on 
Con., 19,) but is made so by the stat- 
ute of frauds. Rev. Stat., 444, $1. That 
requires that the person making the 
deed of land shall sig : it in person, or 
by any agent thereunto lawfully au- 
thorized by writing. But the author- 
ities hold that if the grantor'’s name is 
written by the hand of another in his 
presence and by his direction, it was 


his act, an‘l the signature, in point of |3. 


principle, is as actually his as though 
he had performed the physical act of 
making it. Gardner v. Gardner, 5 
Cush., 483 ; Irvin v. Thompson, 4 Bibb. 
295 ; Ball v. Dunsterville, 4 Tenn., 313; 
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2 Grenlf's Cruise, 330, p. 60; Story on 
Agency, $51; 2 Greenlf’s Ev., §295. A 
person physically unable or too illiter- 
ate to write his name, may sign by 
making across, a straight or crooked 
line, a dot, or any other symbol. Sim- 
ply making a mark by bringing the 
pen in contact with the paper is suffi- 
cient. The right to sign in any of these 
modes cannot, on principle, depend 
wholly upon the question of capacity. 
I do not believe the legislature intend- 
ed to give any such extraordinaryvir- 
tue to the mere physical act of touch- 
ing a pen to paper, as to mean that a 
deed should be valid if it was done, but 
invalid if it was not done, though the 
grantor adopted the signature made 
for him by a delivery of the deed, and 
an acceptance of the consideration. 
The essential ingredient of the trans- 
action, in the language of Chief Justice 
Shaw, is a disposing purpose, an inten- 
tion by the act done or directed to di- 
vest himself of title and pass it to the 
grantee—if this is the purpose of the 
grantor’s mind, the deed is his,though 
his name be placed by the hand of an- 
other. 

The complainants are entitled to a 
decree. 


STATUTE OF LIMITATION. 


Stout v. Seabruok’s Executors. 
{[Oct. Term, 1878. ] 


1. To render the lapse of the statutory period 
abar to an action for an account, by one 
partner against another, it must appear 
that the account has been closed for six 
years. 

. Great delay is a good bar in equity. * 
A decree, requiring a co-partner to account, 
should be denied in every case when it ap- 
pears the party seeking the account has,by 
his laches, rendered it impossible for the 

court to do full justice to both parties. 

. If in anaction for an account the court is 

satisfied nothing is due to the complainant 





from the defendant, a dismissal must be di- 

rected. 

Henry H. Seabrook and Euselius M. 
Walling formed a eo-partnership in 
1851, and continned together as co 
partners until their dissolution, by 
consent in 1858. The firm at that time 
was indebted to Seabrook. He retain 
ed the assets, which he was to convert 
into money, pay the debts, and, if any 
thing remained, pay Walling his share 


of the assets. In 1860, Walling assign® 


ed all the interest he might have in the 
assets of the firm to the complainant. 
Bill for an account. On final hearing 
on bill, answer and _ proofs. 

Mr. Wm. H. Vredenburgh and Mr. 
Jos. D. Bedle for complainant. 

Mr. George C. Beekman for defend- 
ant. 

Tre Vice-Cuancettorn: * * To this 
action the defendant, in the first in- 


stance, set up the statute of limitation 
* * 


by plea, which was overruled. 
It was then held, to render the lapse 
of the statutory period a bar to action 
for an account, by one partner against 
another, it must appear that the ac- 
count has been closed for six years, 
and that no transaction has occurred 
within that time for which the defend- 
ant is liable to account, and that the 
bar of the statute does not begin to 
run against each item from the time it 
becomes a part of the account. Coll. 
on Part., §374; Barber v. Barber, 18 
Ves., 286; Ault v. Goodrich, 4 Russ., 
432; Coster v. Murray, 5 Johns. Ch., 
530; Atwater v. Fowler, 1 Edw. Ch., 
423. The defendants have since an- 
swered, and they now resist the com- 
plainant’s demand for an account upon 
the grounds: first, that his laches bars 
his demand, and second, that there is 
nothing due to him from them. 

Great delay is a good bar in equity. 
1 Story’s Eq. Juris., $529; Toubl. Eq. 
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Book 1, §27; Chalmer v. Bradley, 1 
Jac. and Walk., 62; Ray v. Vattier, 9 
Peters, 416. More than one hundred 
years ago Lord Oamden said, ‘‘a court 
of equity will always refuse its aid to 
a stale demand when the party has 
slept over his rights, or acquiesced for 
a great length of time. Nothing will 
call forth the activity of a court of 
equity, but conscience, good faith and 
reasonable diligence.” Smith v. Clay, 
3 Brown's Ch., 640. A court of equity 
will not permit accounts to be over- 
hauled in favor of a party who has 
slept over his rights, without just 
cause, for a great number of years ; and 
more especially as against the repre- 
sentatives of a party who may be sup- 
posed to have hud the means of de- 
fense in his lifetime, but who may have 
left his successor without the requi- 
site vouchers. Mooers v. White, 6 
John’s Ch., 368. The court is always 
unwilling to decree an account when 
the transactions have become obscure 
and entangled by delay. Rayner v. 
Pearsall, 3 John’s Ch., 585. The jus- 
tice of this doctrine is obvious. He 
who delays asserting his rights until 
the proofs in indication of them is so 
undeterminate that it is very difficult 
to decide whether what seems to be 
justice to him is not injustice to his 
adversary, ought to lose all right to 
the aid of a court of conscience for, 
by his laches, the path of justice has 
become so obscure that it cannot be 
traced with certainly. The court as- 
sists those who are vigilant, not those 
who sleep on their rights. No inflexi- 
ble rule can be prescribed as to the 
lapse of what period shall disentitle a 
suitor to an account. The court may 
refuse to decree an account, even when 
an action is not barred by the statute. 
Judge Story says, “In matters of ac. 
count not barred by the statute of 
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limitation courts of equity refuse to 
interfere after a considerable lapse of 
time, from considerations of public 
policy.” (1 Story’s Eq. Juris., $529,) 
and Lord Eldon in Foster v. Hodgson, 
19 Ves., 185, said, “If there has been 
that delay or forebearance that makes 
it not illegal, but inequitable, to de- 
mand an account, this court will de- 
lay it, and send the plaintiff away with- 
out relief.” Each case must be con- 
trolled by its own peculiar circum- 
stances, but I think it may be laid 
down as a safe general rule, that a de- 
cree for an account should be denied 
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in every case where it clearly appears 
the party secking it has, by his laches, 
rendered it impossible for the court to 
do full justice to both parties, whether 
the infirmity of the case consists in the 
death of a party, loss of evidence, or 
other cause. Tested by this rule it is 
manifest, the complainant has no case. 

If in an action for an account, the 
court is satisfied nothing is due to the 
complainant from the defendant,no fur- 
fer proceedings will be permitted, 
but the bill will be dismissed. Camp- 
bell v. Campbell, 4 Hal. Ch., 738. 

Bill dismissed with costs. 





MISCELLANY. 


SOME HUMORS OF THE LAW. 

We think that a little intellectual 
disporting, especially in the dog-days, 
is good for us and for our readers. If 
we kept ourselves and our patrons on 
the incessant mental strain necessary 
to the ordinary and habitual perusal 
of our columns, there would be no an- 
swering for the consequences. There- 
fore, we have been casting about for 
some legitimate legal object for the 
exercise of that graceful humor, for 
which, we think we may say without 
undue, or at least unusual, vanity, we 
are noted. But we must say that the 
law has been rather dull of late, some- 
what destitute, in fact, of those funny 
cases which alleviated our youthful 
career. To be sure there was the re- 
cent case in North Carolina (State v. 
Neely, 74 N. C. 485; 16 Alb. L. J. 
382), where the jury found the negro 
guilty of an attempt to commit a rape, 


36 





because he shouted to and ran after a 
white lady, although he did not say a 
word on the subject of rape, and the 
court sustained the verdict upon gen- 
eral theories of the tendency of tlie 
African beast to do what the jury 
thought he was going to doin this 
case. But, on reflection, we deemed 
that case rather too serious to be 
treated lightly, and we hope we have 
not said a word on the subject that 
can be construed otherwise than se- 
riously. The last volume of the 
American Reports gives us a little 
timely relief. There we find several 
cases that will bear a little humorous 
treatment. 

For instance, Popham v. Cole, 66 
N. Y. 69; 23 Am. Rep. 22. The first 
paragraph of the syllabus is to the 
effect that, to entitle one to relief for 
alleged infringement of a trade-mark, 
the resemblance of the two marks 
must be so close as to amount to a 
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false representation of the manufac- 
ture or proprietorship of the article. 
This is all well and serious. But in 
the next paragraph the reporter grows 
ambiguous. He continues; ‘The 
plaintiff put upon packages of lard 
the figure of a fat hog, with his name” 
—(the plaintiff's, probably, not the 
hog’s)—‘“‘and the words ‘prime leaf 
lard.’ Defendant put upon packages of 
lard a globe with a sma!] lean boar on 
top, above which was his name”’—@t 
must have been the defendant's, not 
the boar’s)—*‘ and beneath it the words 
‘prime leaf lard.’ Otherwise the 
packages were quite dissimilar This 
was held’no infringement. Judge Al 

len, in whose amiable disposition was 
always a sly sense of fun, remarked: 
“The shape and general appearance 
of the pictured animals upon the two 
brands, and their position, the one up- 
on a globe and the other without such 
a support; the one representing a 
small, lank and lean wild boar, and 
the other a large, fat and well-condi 

tioned domestic animal, are so entirely 
dissimilar that the one can hardly be 
said to be an imitation of the other,and 
clearly nota fraudulent or deceptive 
imitation.” Here was.certainly a world 
of difference. But is it quite so clear 
that, even with that distinguishing 
mark, the average buyer would note 
the difference in sex, amount of flesh 
and tameness? Right here, let us 
suggest to Mr. Cole that he would do 





much better to put his boar under | 
rather than above the globe, for thus | 
he might make a graceful reference to| 
the ancient theories of the support of 
the world, and a symbolical allusion to 
the importance of the hog in commerce, 
which would be appreciated in Cincin- 
natti, if nowhere else. But Mr. Cole 
was a lucky man compared to Mr. | 
Crump, defendant in Colman v. Crump, | 
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thecase of the “ Bull’s Head Mustard,”’ 
in which Mr. Crump was restrained by 
the Supreme Court from putting a 
bull's head upon his packages of mus- 
tard, because the plaintiff had previ- 
ously adopted it as his trademark, and 
although Mr. Crump’s bulls were quite 
distinguishable from Mr. Colman’s by 
a careful observer. Mr. Crump should 
have used a cow, and stood her on a 
hay-stack, and he would have been 
protected. But we must not say any 
thing further on the latter case, for it 
is on appeal, and we would not wit- 
tingly influence the opinion of the 
Court of Appeals. Our own impres- 
sion is, however, in regard to Popham 
v. Cole, that the matter of sex would 
be as little observed in the commercial 
world as the sex of the swimmers who 
were observed by Charles Lamb. A 
lady ealled his attention complainingly 
to some boys bathing in some distant 
“Are those b-b-boys?” said 


” 


water. 
Lamb ; “TI thought they were g-g-girls. 

We now pass to a case of gigantic 
importance — Gott v. Pulsifer, 122 
Mass. 235 ; 23 Am. Rep. 322. This was 
an action to recover damages for a dis- 
respectful article in a newspaper on 
the “‘ Cardiff Giant.” The plaintiff al- 
leged that the giant was a great scien- 
tific curiosity, and had been a source 
of profit to him as an exhibition ;—we 
know that is true, for half Albany, in 
cluding ourselves, paid to see it ;—but 
that a sale of it had been defeated by 
the article in question, which called the 
giant a humbug, a sell anda fraud, 
and, worse than all, a ‘“ monolith,” 
stating that “the man who brought 
the collossal monolith to light confess- 
ed that it was a fraud.” A verdict for 
the defendant was sustained. We have 
little doubt that this arose from the 
fact that the editor swore, as the re- 
port shows, that he designed the arti- 
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cle as humorous. We don’t believe in 
hurting an editor for writing any thing 
that he can conscientiously swear he 
supposed was funny. Speaking of 
“colossal monoliths” reminds us of 
another recent case, singular, if not 
exactly humorous, and that is, the ac- 
tion in an English court for salvage 
of Cleopatra's Needle, abandoned at 
sea. The plaintiff in that case acquired 
a large fortune by the adjudication of 
the court, and all because his mother 
had taught him when a boy to pick up 
every pin and needle that came in his 
way. We would not make invidious 
distinctions, but really it seems to us 
that the Cardiff Giant, if not so ancient, 
is fully as curious and interesting a 
proof of the skill and ingenuity of man 
as Cleopatra's Needle. Besides, there 
is but one Cardiff Giant, and never will 
be another, it is safe to say ; while of 


Cleopatra's Needles the world posses- 


ses, 80 to speak, a whole paper. But 
let us emphasize the point we wish to 
make—that the editor’s humor was 
what saved him. How could a verdict 
ever be obtained against Punch, for 
instance ? 

Again, the case of Sterling v. Drake, 
29 Ohio, 457 ; 23 Am. Rep.762,deserves 
chronicling in this connection. A stat 
ute of Ohio provides that a reprieve 
granted to any person under sentence 
of death, on any condition whatever, 
shall be accepted in writing by the 
prisoner. //eld, that a postponement 
of execution to a specified day was not 
conditional, and neee not be accepted, 
but the execution might then be carri- 
ed into effect. The court very gravely 
remarked: “ The object sought to be 
accomplished by this section would, in 
my opinion,cunstitutea pardon instead 
of areprieve upon conditions ;” the 
section “ evidently contemplates a pun- 
ishment other than the execution of 
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the person under sentence of death, 
and he is required to accept the modi- 
fication on the theory that a punish- 
ment different from that imposed by the 
sentence of the court cannot be thrust 
upon him by the governor without his 
consent.” This is the most extraordi- 
nary case of caution we ever heard of. 
It would seem quite unnecessary to 
provide for the imaginary case of a 
person who should insist on being 
hanged. This isa match—which we 
did not suppose could ever be found— 
for the act of our Legislature (Laws of 
1863, ch. 415), providing that prisoners 
by good behavior, should be: entitled 
to certain deductions from the terms 
of imprisonment, but that this should 
not apply to the case of a person sen- 
tenced for life! Verily, legislatures 
are more cautious than wise. Perhaps, 
however, the Ohio Legislature had 
heard of the case of the Frenchman; 
not very conversant;with our language, 
who fell into the water, and was left to 
drown, because he eried: “I will be 
drowned, nobody shali help me!” 

The first two cases would be useful 
to Mr. Ivins (see 18 Alb. L. J. 25), if 
he were disposed to continue his re- 
searches into the law reports as aids 
to a history of the times. The rival- 
ries of commerce and the trickeries of 
showmen are not new, but they are 
more ingenious now, perhaps, than they 
were of old time. Human nature is 
just about the same the world over, in 
all times, but civilization enables men 
to overreach their fellow-men more 
adroitly than a mere barbarian could 
do. As for the men who draft laws, 
we doubt whether any thing could 
make them any wiser—or any more 
stupid—than they generally are. 

We have before this written on “law 
for the dog-days.” and we now find 
some recent cases under this head. In 
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Heisrodt v. Hackett, 34 Mich. 283 ; 22 
Am. Rep. 529, it was decided for all 
time that a dog is not a “ person.” This 
was held in action for the killing of 
the plaintiff's dog by the defendant's 
dog, in which the defendant tried to 
justify himself (or his dog) under a 
statute authorizing “any person’ to 
kill a dog at large, and without a col- 
lar. This, we should say, is the inev- 
itable grammatical construction, but 
the court try to give a reason, and say 
that the Legislature ‘“ contemplated 
that some judgment would be exercis- 
ed by the person before killing the 
dog,” but “no such judgment or dis- 
cretion could have been exercised in 
this case.” From our knowledge of 
men and dogs, we are inclined to be- 
lieve that these are both rather violent 
presumptions. 

In Massachusetts they are very par- 
ticular about dogs and the Lord's day. 
We don’t know what they would do to 
dogs that should be caught fighting 
on Sunday. In the last volume of the 
Massachusetts reports we find two dog 
eases. One is Searles v. Ladd, 123 
Mass. 580, an action for damages for a 
dog bite. The plaintiff was a lady, who 
had been purchasing some meat at a 
provision dealer's shop, and had placed 
it in a satchel under her arm. As she 
was going out of the door, a dog, with 
a strap-muzzle on, lay there, and she 
remarked to’him, “ Doggie, ain't you 
going to let me out?” In spite of this 
endearing diminutive the Gog made no 
reply, but rose up and bit the wrong 
meat. The lady gota verdict, of course, 
in spite of the muzzle, and of her un- 
due familiarity in addressing a dog to 
whom she had never been formally 
presented. Commonwealth v. Bra- 
hany, 123 Mass. 245, was a complaint 
for keeping an unlicensed dog. The 





license was for a yellow and white male 
dog called “ Dime.” The proof showed 
the keeping of a black male dog called 
“Nigg.” This was held to be a clear 
case of an unlicensed dog. The mis- 
take came about from the miscarriage 
of the defendant’s agent, who was evi- 
dently color-blind, and would seem to 
have been a silver partisan rather than 
an abolitionist. What they did with 
the guilty man does not appear. We 
only hope they did not hang him, but 
they are such a virtuous people over 
there that there is no telling what they 
might not do to such a gross offender. 

But to see how much more consider- 
ation is given toa dogin our State 
than to a “nigger” in North Carolina! 
We have seen what the présumption 
and punishment are where a colored 
man runs after and calls to a white wo- 
man in the latter State. Now, in our 
State,in Smith v. Waldorf, 13 Hun, 
127, an action to recover the value of 
a cow, which the plaintiff, having found 
trespassing upon his lands, had set his 
dog upon, and which had jumped over 
a fence in trying to escape the dog,and 
hurt itself, it was decided that, as there 
was no proof that the dog did any 
thing more than run after and bark at 
the cow, and no pretense that he bit 
her, and as it appeared that he was al- 
ways ata considerable distance from 
her, and that her injuries were sus- 
tained on account of her fright, and 
were accidental, the action could not 
be sustained. Sothe darkey did not 
come anywhere near the woman, and 
did not hurt hersgbut only ran after 
and ‘‘ barked” at her, but it was all of 
no use ;—-he meant rape, the court said, 
and must be punishsd for the intention. 
On similar principles the owner of the 
dog ought to have been held liable for 
the injury to the cow. But our courts 
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make a great deal of allowance for nat- 
ural propensities, and we hardly think 
they would have punished the colored 
brother for his act toward the timor- 
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ous lady, but they would have assum- 
ed that he merely meant to “ pass the 
time of day,” or inquire his road.—Al- 
bany Law Journal. 





OUR MISCELLANY. 


PERSONALITIES. 

Mr. William,H. Conover died at Long Branch, 
on the 5th inst. He was formerly Prosecutor 
of Pleas in Monmouth County, and a member 
of the State Senate in 1870. 

Mr. George W. Smyth, a member of the 
Mercer County Bar, died at his residence in 
Trenton, on the 16th ultimo. 

The following attorneys and counsellors 
were admitted to practice in the United States 
Courts on the 27th of August : John B. Perry, 
counsellor ; Albert A. Wilcox, attorney ; Alex. 
B. Butts, attorney and counsellor ; Philip W, 
Cross, attorney and counsellor. 


COURT NOTES. 


During the last week of August, 254 peti- 
tions in bankruptcy were filed in the office of 
the clerk of the United States District Court 
for the District of New Jersey. Of this num- 
ber 114 were filed on Saturday, the 31st, the 
last day in which the law isin effect. 

The September term of The United States 
District Court, which commences on the 17th 
inst, will probably be held in the new court 
room inthe Government Building, as, it is 
expected, they will be ready for occupancy at 
that time. 


OBITUARY. 


Garnet B. Adrain died at his residence in 
the city of New Brunswick, on the 17th of Au- 
gust last, in the 63rd year of his age. His 
father, Robert Adrain, was a Professor of 
Mathematics in Princeton College, and after- 
ward Professor of Mathematics, Modern Lit- 
erature and Belles-Lettres in Columbia Col- 





lege, New York city. It was here, in Decem 

ber, 1815, that the decease was born. In 1833, 

he graduated from Rutgers College, to the 

Presidency, of which his father had, in the 

meantime, been called. Immediately after 

his graduation he commenced the study of law 
in the office of his brother, Robert Adrain, 

He was admitted to the Bar at the September 

term of the Supreme Court in 1836, and at 

once began the practice of his profession in 

New Brunswick, where he soon acquired a 

successful practice, and where he has ever 

since resided. Asa lawyer, Mr. Adrain was 
known as one of the ablest members of the 

New Jersey Bar, but his skill and ability were 

most clearly marked as an advocate on the 

criminal side of the court. 

In political life he wasa ready debater and 
an interesting speaker. ‘'I'wice elected to Con- 
gress he soon made himself recognized as a 
man of rank and position. In private life he 
was a genial companion, and in both public 
and private he commanded the respect of all. 

Atthe meeting of the Middlesex Circuit 
Court on the third inst., after expression had 
been given by the members of the Bar to their 
sense of the loss they had sustained in the 
death of Mr. Adrain, the Court adjourned for 
the day in respect to the memory of the de- 
ceased, after having ordered the following res- 
olutions to be engrossed, and entered in full 
upon the minutes : 

Wuereas, By the death of Garnet B. Adrain 
the Bar of the County of Middlesex has lost 
one of its most distinguished members ; a 
gentleman of high literary taste and acquire- 
ments ; an able, earnest and eloquent advo- 


cate, a genial and warm-hearted companion 

and friend, and a valued citizen ; therefore, 

Resolved, That we tender our sympathies to 
the afflicted family in this their irreparable 
loss, 











That we request, as a last and fitting trib- 
ute of respect to the memory of our deceased 
brother, that the Courts of the County do now 
adjourn, and that these resolutions be ordered 
to be entered on the minutes thereof. 

That a copy of these resolutions be trans- 
mitted to the family of the deceased. 














































Cuartes M. Jessup, died at his residence in 
Newark, September 18th, in the 28th year of 
his age. Mr. Jessup, for one so young in 
years, had won for himself a prominent place 
in the chosen profession of his life, having 
occupied the position of Police Justice of the 
city for several years, whose duties he dis- 
charged with marked intelligence and fidelity. | 
A meeting of the Bar was held on the 20th 
instant, in the Common Pleas court room, and 
the following preamble and resolutions were 





unanimously adopted : 

Wuerreas, The hand of death has again en- | 
tered into the ranks of our profession and | 
taken from us one of the most genial and | 
promising members thereof : 

Resolved, Thatthe bar of Essex county learn | 
with deep regret of the death of Charies M. | 
Jessup, Esq., young in years, stricken in the 
very morning of life, manly, courteous and | 
gentlemanly in character, we cheerfully bear | 
testimony to his true friendship, his legal abil- | 
ity, and very promising professional us¢ ful- | 
ness. 

Resolved, That we extend our cordial sym- | 
pathy to the family of the deceased. 

Resolved, That the Circuit Court be re quest- 
ed to direct these resolutions to be entered on | 
the minutes of the court. 

Resolved, That the members of the bar at- | 
tend the funeral of our deceased brother in a 
body. 

Resolved, That a copy of these resolutions | 
be sent to the family of the deceased and pub- | 
lished in the daily papers. 


GENERALITIES. 


It is said that Parsons’ Law of Contracts has 
received the distinction of being translated 
into Chinese, the translation being done by | 
Yung Wing, the Chinese Commissioner of 
Education in this country. 

In order to prevent, as far as possible, the 
evils which arise fromthe parade of difference 
of opinion in the court of iast resort, the Su 
preme Court of Michigan has decided, that in 
cases where the court is equally divided, the 
members of the court will deliver no opinions, 


but simply affirm the jadyment below. 


Judge Keogh, the Irish judge who, while 


insane, attempted to kill his servant the other, 
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day, is the judge who tried the celebrated 
election case at Galway, in 1872, by which the 
priests’ candidate was unseated on the ground 
of intimidation— the priests having threaten- 
ed to excommunicate all who should vote 
against their candidate—and forty-two priests 
and two bishops were suspended from the 
exercise of the franchise for seven years. The 
indignation thus stirred up against Judge 
Keogh, who is a Roman Catholic, was most 
intense. When he went upon his circuit, he 
was constantly protected by military or con- 
stabulary forces which accompanied him. 
Perhaps the intense strain to which he has 
been subjected has had much to do with his 
reported insanity. 
MISCELLANEOUS» 

A ease which has excited considerable com- 
ment, and no little amusement, is the now fa- 
mous suit fora penny. A certain Mr. Watson, 
traveling on the Metropolitan (underground) 
Railroad, neglected to provide himself with a 
ticket, but tendered the fare, seven pence, on 
reaching his destination. ‘This the ra‘lroad 
Official refused to accept, on the ground that 
the company charged an extra penny for not 
baving procured a ticket. This Mr. Watson 


| refused to pay, denying the right of a railroad 


company to impose fines upon its cusiomers— 
the traveling public --andthecompany brought 
suitto recover. Mr. Watson’s course was sus~ 
ta'ned, and the company appealed. They have 


}alveady b2en beaten twice, and the *‘ suit for 


a perny” is now be‘ore the Courtof Appeals. 
[f, as is expected, this covrt susta’ns Mr. Wat- 
son, the case wil be taken before the House 
of Lords, woea we may hope it wi'l be defi- 


nitely set at rest.—San Francisco Post. 
IMPORTANT DECISIONS ELSEWHERE 


Action by Surgeon.—Fvience. 1. In 
an action for a surgeon’s fee, where the value 
of the services is denied, and a counterclaim 
for damages for malpractice is set up, it is 
proper for the court to instruct the jury, as a 
matter of law, that the plaintiff was a compe- 
tent surgeon, 2%. Where the value of the ser- 
vice is denied, anda covnterclaim is set up, 
the presumption is that the plaintiff’s treat- 
ment of the case was skillful, and *‘ that he 
was competent for the task which he had un- 
dertaken, and did his duty to the best of his 
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ability.” 3. A party can testify as an expert 
in his own behalf. 4. Upon the question of 
skillin the surgeon, it is competent for him 
to prove a specific instance of successful treat- 
ment of a different patient for the same dis- 
ease. 5. In estimating the value of a sur- 
geon’s fee, it is not competent for the defend- 
ant to prove what other competent surgeons 
charged for treating the patient during similar 
periods for the same disease. Wooster v. 
Paige, Supreme Court of California, i Pac. 
C. L. J., 324. 


Auctioneers.—/mplied Warranty, An 
auctioneer, selling persoaal property at public 
outcry, without disclosing the name of the 
owner of the property sold, is liable upon an 
implied warranty. Davie v. Blakely, ‘exas 
Ct. of Ap., March 27, 1878. Evidence of usage 
is never admissable to oppose or alter a gen- 
eral principle or rule of. law, so as, upon a 
given state of facts, to make the legal rights 
and liabilities of the parties other than they 
are by law. Ibid. Cited, 2 Tenn., 327; 19 
Wend., 252; 6 Metc., (Mass.) 393; 6 Pick., 
131 ; 6 Blin., 416. 


Constitutional Law.—State act Pro- 
Iabiting Transportation of Game. A State law 
allowing prairie chickens to be caught and 
killed, and prohibiting their transportation 
from one State to ahother, is unconstitutional 
and void, being in contravention of $8, Art. 1 
of the Federal Constitution, which declares 
that ‘‘ the Congress shall have power to regu- 
late commerce among the States.” State vy. 
Saunders. Sup. Ct., Kansas, July Term, 1878. 


Contract.— Assignment. 1. An executo 
ry contract for. personal services, to be paid 
for as performed, cannot be assigned by the 
employer, unless the employe assents to the 
substitution of the assignee as employer, 2. 
In an action by the employe against the em- 
ployer and his assignee, the allegation that 
subsequent to the agreement of the employer 
to assign, the employe rendered the same 
service for the assignee during part of the 
time embraced by the contract, and received 
compensation from him at the rate therein 
specified, does not show such substitution. 
Chapin v. Longworth. District Court of Van 
Wert county, Ohio. To appear in 31 Ohio 
St. Rep. 

Easement,.—Piaiutiff was the owner of a 
tract of land on which he had erected a dwell- 
ing house, and through which tract a stream 
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ran which was dammed by him and used for 
an ice and fish pond, and also to supply his 
house. Defendant established a colliery near 
plaintiff's land, and pumped the water there- 
from, so that it passed into the stream, and 
unfitted it for the uses to which plaintiff had 
been putting it. Suit by plaintiff, and non- 
suit ordered by court below. Held, error. 
Parson J., dissenting. Sup. Ct. Penna., May 
6, 1878. Sanderson v. ‘he Pennsylvania 
Coal Co. 


Eviction.— J uartial and Total—Damages. 
1. The eviction of a tenant from the demised 
premises, either by the landlord or by title 
paramount, isa bar to the recovery of rent 
reserved. Morse v. Gilbert, 13 Met. 177. His 
eviction by the landlord from a part of the 
premises suspends the entire rent, while the 
eviction continues. Leishman v. White, 1 
Allen, 489 ; Royer v. Guggenheim, 106 Mass. 
201; Colburn v. Morrill, 117 Mass. 262, His 
eviction by title paramount is a bar pru tanto 
only, the rent being apportionable. Fitch- 
burg Cot. Man. Co. v. Melvin, 15 Mass. 268. 
2. If a landlord unlawfully enters upon the 
demised premises and expels the family of the 
tenant, he is bound to make full compensa- 
tion, including not only payment for injury to 
property, but for the wrong inflicted on the 
feelings of the plaintiff. But the plaintiff is 
not entitled to recover for any injury to his 
health resulting from exposure from journey- 
ing from the premises. Fillebrown v. Hoar. 
Sup. Ct. Mass., March T, 1878. 


Lessee.— Nuisance. A lessee is liable for 
a nuisance created en his land, although he is 
not in actual occupation of it, and although 
the nuisance is created by strangers, if he al- 
lows or assents to it. 

The appellant held land under lease from a 
municipial corporation which had given au- 
thority to certain contractors to deposit city 
refuse onthe land. Tle land was not occu- 
pied. The respondent, who occupied an‘hd- 
joining piece of land, complained to the ap- 
pellant of the nuisance thus occasioned. He 
promised to put a stop to it, but did not take 
any steps to do so, and allowed the nuisance 
to be continued. Held, that the appellant 
was liable. Elliott v. Brenchley. Court of 
Appeals. Appeal from the 8. C. Otago ard 
Southland District, N. Z, Prendergrast, C. J. 


Negligence.—Plaintiff and the defend- 
ants, the lessees of a colliery, occupied adjoin- 








ing lands under the same lessor; defendants 
having covenanted in their lease to fence and 
keep fenced their lands for the benefit of the 
lessor or his tenants. The defendants had 
fenced their lands accordingly with old wire 
rope, originally put up by former tenants of 
the colliery twenty years before. Fragments 
of this fencing, having become detached by 
rust and decay, fell on to the plaintiff's land, 
on which acow was grazing, and some of these 
fragments, being accidentally swallowed by 
the cow, caused the animal’s death. Held, 
that the plaintiff could maintain an action 
against the defendants for the damages so 
caused by their negligence, the death of the 
cow being the natural and direct result of the 
state of the fence, which was within the knowl- 
edge of those who were bound to maintain it 
Firth v. Bowling Iron Works Co. High 
Court of Justice, Common Pleas Division, 
March 2, 1878. 


Service upon Party Attending 
Court.— Where during the attendance of a 
defendant in a criminal case upon his trial, he 
is served with a writ of summons, outside the 
court house, it will be allowed to stand. Where 
@ capias issued against him, the personal ser- 
vice will not be interfered with, but he will be 
discharged on common bail. Treschler v. 
Hauch, Com. P., Berks Co., Pa. 


Survivorship.— Acceleration of Remain- 
der. 1. The term ‘‘ survivor” in a will must 
be determined in its signification by the pe- 
riod of distribution named in the will. 2. A 
remainder, taking effect after a life estate is ac- 
celerated by any cause which actually removes 
the prior life estate out of the way. When a 
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widow renounces the provisions of a will, 
claiming her dower under the statute, the re- 
mainder is not thereby accelerated, because the 
life estate (dower) still attaches. Blachford v. 
Newberry, et al. Supreme Ct. fo Iilinois, 
June 14, 1878. 


Tort.—Assignmert. 1. In the absence of 
a statute authorizing it, a right to a penalty 
cannot be assigned, nor a right of action for a 
tort. 2. A right of action inthe bankrupt to 
sue for double the amount of usurious inter- 
est paid, passes to the assignee under the 
bankrupt law, asa ‘‘ claim” or ‘‘ debt.” Wright 
et al, v. First Nat. Bank of Greensburgh. U 
8. Cir. Court Dist. Indiana,» 1878. 
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